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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


1. The issue presented for review concerns the sufficiency 
$f the evidence for Carrying a Pistol Without a License wherein 
the Government's case fails to show that appellant carried a 
pistol to the place where the shooting took place and that there 


was no more than a momentary possession of the pistol. 


2. The issue presented for review concerns whether the 
frial Court correctly admitted into evidence an oral statement 
of the appellant obtained after his arrest and whether there 
was an effective and intelligent waiver of appellant's rights 


to remain silent and to have counsel. ee 


2. The issue presented for review concerns the admissibility 
of a twelve year old incident wherein appellant allegedly threaten- 
ed deceased with a shot gun as evidence of motive with no other 
evidence of intervening conduct involving appellant and the 


deceased. 


id | 


This is the first instance wherein this case has been 


before this Court for review. 


UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,275 


UNITED STATES OF AMERICA 
v. 
DEWEY BOBBITT, 
Appellant 


REFERENCES AND RULINGS 
The ruling of the Trial Court denying the motion for 
judgment of acquittal is found on pages 28 and 29 of the 


transcript of proceedings. The ruling of the Trial Court 


permitting the Government to show evidence of a prior incident 

between appellant and the deceased is found on page 32 of 

the transcript of proceedings. The ruling of the Trial Court 

on the admissibility of an oral statement given by the appellant 
| 


to an officer of the Homicide Squad and the Court's ruling that 


it was satisfied beyond a reasonable doubt as to the admissibility 


of the statement is found on pages 84 and 85 of the transcript 


of proceedings. 


STATEMENT OF THE CASE 

Appellant, Dewey Bobbitt the defendant below, was tried 
before a jury upon an indictment returned by the Grand Jury 
charging appellant with the substantive offenses of Second 
Degree Murder and Carrying a Pistol without a License. He 
was found guilty as indicted and on February 27, 1970 was 
sentenced by the Court to serve three (3) to twenty (20) 
years on the murder count and three (3) to ten (10) years 
on the weapons count, said sentences to run concurrently. 
An appeal was duly noted on the date of the sentence and 
the case is properly before this Court. 

In the evening hours of April 5, 1969, deceased, Helen 
Gill, was shot to death in her home at 25 S Street, N.W. in 
the District of Columbia. Appellant was charged with the 
offense. He and deceased had been living together for a 
number of years, but not at the time of the incident. 


At about 9:25 P.M. on the evening of April 5, 1969, 


Officers Michael Early and John Harvey responded to the 


address of 25 S Street, N.W. following a report of a shooting. 
(Tr. 6,7). | They met appellant at the front door of the 
premises. The officers asked appellant if he had called the 
police to which he responded "Yes". Officer Early, further 
testified that appellant stated that he had shot the woman 
and that the gun was on a desk. The deceased was found 
lying on the floor. Appellant was placed under arrest and 
advised of his rights. (Tr. 7). 

The officers recovered a pistol from a desk above the 


body in a hallway near the dining room of the premises. A 
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| 
wound with blood exuding from it was noticed above her eye. 
There were no signs of a struggle. (Tr. 9). 
The weapon that was recovered was a 32 calibre revolver. 


(Tr. 8, 18). 


| 
The Deputy Coronor, Dr. Linwood L. Rayford, performed 
| 


an autopsy on the body of the deceased on April 6, 1969. He 
noted the deceased to be approximately 45 years of age, five 
foot five inches tall and weighed 125 pounds. The cause of 
death was a gunshot wound to the head. The wound was over 
the right eyebrow of the deceased. (Tr. 21,22). A slug 
was removed from the brain on the right side of the head. 
(Tr. 26). : 

A certificate that appellant had no license to carry a 
pistol was admitted in to evidence and with that the Govern- 
ment rested its case. (Tr. 27,28). : 

A motion for judgment of acquittal was made and denied 
as to both Counts of the indictment. (tr, 28,29). 

Following an extended colloquy between the Court and 
counsel concerning the possible use of a previous incident 
involving appellant and the decedent, (Tr. 29-37) appellant 
took the stand in his own behalf. i 

Appellant testified that he had lived with the decedent 
from 1954 until some five or six months ptior to the shooting. 
(Tr. 38). On the date in question, April 5, 1969, appellant 
went to decedent's house at 25 S Street about 8:30 in the 
evening. (Tr. 38). He had previously been to a barber shop 
and then to a tavern where he drank 2 couple of beers. 


(Tr. 40). On his way home at 17 S Street, he saw decedent 
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standing on the porch of her home and she called to appellant 
concerning his mail and a union book. (Tr. 40). Appellant 
went to decent's door when decedent asked him in. He entered 
the house and went to the kitchen. Appellant had some beer 
and decedent had some rum and beer. (Tr. 41-42). Decedent 
went to answer a telephone and when appellant finished his 
drink he walked to a desk where decedent was whereupon de- 
cedent asked appellant for some money for an insurance premium. 
Appellant gave her $27.00. (Tr. 42). 

According to appellant's testimony, decedent inquired 
of appellant jas to where he was going and appellant stated 


that he was going back to the barber shop to get a haircut. 


(Tr. 44). At this, according to appellant, decedent turned 


around and turned around again with a gun stating to appell- 
ant: "You ain't going anywhere." She had the gun in her hand. 
At that point appellant stated that he grabbed for the gun 
and it went off during a tussle for it. (Tr. 44). 

Decedent slumped to the floor, appellant took the gun 
out of her hand and laid it on the desk. Appellant testified 
that the gun belonged to him and that decedent had taken it 
when he moved from the house. He had not seen it since that 
time until the shooting. (Tr. 45). 

Appellant testified that he called the ambulance and 
then the police. (Tr. 45). 

Prior to the commencement of the cross-examination of 
the appellant, a colloquy was conducted at the bench between 


the Court and counsel where Government counsel stated that it 


! 
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wished to cross-examine appellant about a prior statement 


made to a Homicide detective on the night 


arrest. (Tr. 48). Whereupon the Court st 


of appellant's 
ated that a 


| 
Jackson _v..Denno hearing would be held. The jury was ex- 
ee 


eseivana Detective Sergeant Joseph M. 0O'B: 
as a witness at the hearing. (Tr. 50-51).) 

Detective O'Brien stated that he took 
from the appellant. (Tr. 51). At about 1 


5, 1969, Homicide was notified that decede 


appellant was transported from 13th Precin 


ee was called 


| 
an oral statement 


0:30 P.M. on April 
nt had died and 


ct to the Homicide 


office. According to the officer, appellant was advised of 
AS PR patra pm oe Pape 


ee 


his rights pursuant to a _Teading of a police 


ce. "department form. 


NNN een ate OL An, 


Ape eh eee was asked if. he _wanted a an attorney” to which appell- 


“ant replied in the negative Appellant sta st 
~tell_what happened, but _would not sign a any : 
$1-52). 


According to O'Brien, appellant indic 


stood what he was talking about. His only 


appellant showed some emotion over the fac 


death. (Tr. 52-53). 


{ 
In substance, the oral statement appe 


detective was that he had lived with deced 
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ated that he would 
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statement. (Tr. 
re 

ated that he under- 

i reaction was that 


t of decedent's 


llant gave to the 


ent for about 16 


years and that there was trouble between appellant and de- 


cedent. He mentioned incidences about being locked up and 


doing six years in Lorton. Also that some 


two months previous, 


decedent had threatened appellant with a gun. According to 


the statement, appellant went to decedent’ 


5S. 


S house that night 
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and went to the kitchen and had a beer and something to 
drink. After awhile, he was getting ready to leave and 
wajked from the kitchen to a desk. At one point the de- 
cedent grabbed him and he pulled a gun from his pocket 

and "then bang."(Tr. 54-55). When the police came he showed 
them where the gun was stating that he shot her and still 
does not know why. Appellant further stated, according to 
the officer, that decedent did not have anything in her 
hand when he shot her. (Tr. 55). 

On cross-examination, O'Brien stated he could detect no 
odor of alcohol on appellant's breath. (Tr. 59). On re- 
direct, he stated that appellant was sober in his opinion. 
(Tr. 60). 

The officer reiterated throughout his examination that 


appellant would not sign a statement. At about 11:30 P.M. 


appellant completed the booking process and was taken to the 


cé1l1 block until the following Monday morning. (Tr. 63-64). 
There was no effort that Saturday night to contact a 
Magistrate. (Tr. 64). 

Prior to the giving of the oral confession, appellant 
had been given the warning, according to the officer. He had 
been under arrest about an hour and twenty minutes up to the 
time he was advised of the death of decedent. (Tr. 67). 
Further, appellant indicated that he had already been ad- 
vised by the first officer who arrested him at the house. 
(Tr. 67). 

j In response to the Court's question as to the basis of 
the officer's conclusion that appellant understood his rights 
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and waived him right to remain Silent, the officer stated 
that appellant asked him no questions, he had been previously 
advised, seemed to understand when he was spoken to, wasn't 
evasive and indicated that he wanted to tell what happened, 
but did not want to Sign a statement. (Tr. 67). 

In addition to the reading of the PD 47, O'Brien stated 
that he asked appellant three additional questions "Do you 
understand your rights; do you want an attorney, and do you 
want to make a statement. (Tr. 68). O'Brien stated that 
in response, appellant stated he did not want an attorney, 
he understood his rights, that he had already been informed 
and that he did not want to sign any statement but would 


tell what happened. (Tr. 69). 


The Court interrogated the officer about the details of 


the statement. The officer denied that he told appellant he 
wanted a statement from him or ordered him to make a statement, 
or that it would be better if appellant made a statement. In 
response to the question if appellant was asked if he had a 
lawyer, appellant replied in the negative. (Tr. 72). 

On further recross examination, the officer in explaining 
the appellant's emotional state stated that appellant could 
not quite believe that decedent was dead. He kept repeating 
that she was the only person he ever hurt. (tr. 73). 

The Government called another witness on! the issue of the 


confession, Officer Willie L. Lofton. He was one of the 


officers who responded to the scene. According to Lofton, 
appellant stated: "I did the shooting, but I didn't mean to" 
and that the gun was on the desk. (Tr. 79). 
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Appellant was advised of his rights from the PD 47 form 
and then transported to the 13th Precinct. (Tr. 80). 

At the conclusion of the hearing, the Court concluded 
that “Miranda was complied with, and that the Court was 
satiszied beyond a reasonable doubt that the confession was 
voluntary. (Tr. 84-85). 

During the cross-examination, appellant denied giving a 


statement to O'Brien that he shot decedent and didn't know 


why; denied telling him that decedent did not have anything 


in her hand. (Tr. 93). Further, during the cross-examination 
appellant was questioned concerning an incident about allegedly 
threatening decedent with a shotgun, and threatening to kill 
her. (Tr. 93-94). 

Further during the cross-examination, appellant denied 
having told Officer Early that he had shot the decedent, only 
that the gun was his. (Tr. 95). 

As to the incident concerning the shot gun, appellant 
testified that this occurred in 1956. (Tr. 96). 

The appellant concluded its case and the Government 
called Sergeant O'Brien in rebuttal. O'Brien testified 
concerning his conversation with appellant at the Homicide 
office after the death of decedent. He stated that he ad- 
vised appellant of his rights and that appellant indicated 
that he would tell what happened but would not sign any 
statement. (Tr. 99). 

According to O'Brien's testimony, appellant stated 


that he got the gun from his pocket and that it went "Bang." 
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(Tr. 100). Appellant is further alleged to have stated that 

he shot decedent, but didn't know why. (Tr. 100). Further, 

that decedent had nothing in her hand at the time (Tr. 100). 
| 


O'Brien, testified that appellant admitted having some- 


thing to drink (Tr. 101) but was sober in his opinion. 
| 


(Tr. 103). 
After the testimony of the officer, the case was closed. 
Following the instructions of the Court on second degree 

murder, manslaughter and carrying a pistol without a license, 

the jury returned a verdict of.guilty on both counts of the 
indictment. | 
ARGUMENT | 
1. The Sufficiency of the Weapons Count 


The appellant was convicted and sentenced for a three to 


ten year period on a charge of Carrying a Pistol Without a 
License in violation of Title 22-3204, D.C. Code which pro- 
hibits any person from carrying either openly or concealed 
on or about his person, except in his dwelling house, place 
ef business or on other land possessed by him, a pistol 
without having first secured a license. 

The totality of the evidence in the Government; case in 
chief was that decedent was shot with a pistol in her home 
Snd that the pistol was found on a desk near her body. There 
was no evidence that the pistol was carried by ‘appellant that 
he shot decedent does not support the conviction, in appellant's 
yiew. His possession may only have been momentary,. as when 


acting in self defense. Cooke v. United States, (CA,DC 1960) 


107 U.S. App. D.C. 223, 275 F.2d 887; Wilson v. United 


States, (CA DC 1952) 91 U.S. App. D.C. 135, 198 F.2d 299. 
At the point where the Government concluded its case, a jury, 
could only speculate that appellant had carried the pistol. 

That being the posture of the evidence, appellant submits 
that it was mandatory for the Court to grant the motion for 
judgment of acquittal at the conclusion of the Government's 
case. Cephus v. United States, (CA DC 1963), 117 U.S. App. 
D.C. 15, 324 F.2d 893; Austin v. United States, (CA DC 1967), 
127 U.S. App. D.C. 129, 382 F.2d 129. 

Appellant, in his own behalf, testified that decedent 
had the pistol, which appellant had left at the premises when 
he moved some five or six months previously. In rebuttal, 
evidence was offered that appellant had made a prior incon- 
sistent statement in which, as Officer O'Brien testified, 
appellant stated that he took the pistol from his pocket. 

However, this evidence was offered by way of impeach- 
ment and not to prove the truth of the fact. 

In view of all the evidence in this case, the Court 
should have granted the motion on the weapons charge in 
line with the doctrine announced in Curley v. United States, 
(CA DC 1947) 81 U.S. App. D.C. 389, 160 F.2d 229; and 
Crawford v. United States, (CA DC 1967) 126 U.S. App. D.C. 
156, 375 F.2d 332. 


2. The Admissibility of the Confession 
At the conclusion of appellant's direct examination, and 
following a hearing, the Court permitted Government counsel 
to cross-examine appellant concerning a statement made to a 


Homicide Squad Officer on the night of appellant's arrest as 


impeachment (by a prior inconsistent statement) of appellant's 
direct testimony. The evidence related to the guilt issue in 
that the statement referred to the circumstances of the 
shooting. | 

After a hearing, out of the presence of the jury, the 
Court concluded that Miranda had been complied with and that 
the Court was satisfied beyond a reasonable doubt that the 


statement was voluntary. 


Essentially, appellant had been arrested about 9:30 P.M. 


on the night of April 5, 1969. He was taken to the 13th 
Precinct following his arrest and the arresting officer, after 
receipt of a threshhold statement, testified that appellant 
had been advised of his rights. i 
Appellant was in custody at the precinct from the time 
of his arrest and transport there until 10:30 P.M. when 
Homicide was advised that decedent had died and appellant 
was transported to police headquarters. He was then questioned 
by Officer O'Brien starting about 10:50. O'Brien testified 
that he advised appellant of his rights from the Pd Form 47. 
What transpired between appellant and O'Brien and the 
circumstances surrounding the giving of an oral statement 


are so strikingly similar to the facts in Frazier v. United 


ll. 


States, (CA DC 1969) __U.S. App. D.C.___, 419 F.2d 1161, 
that appellant’ submits that the receipt into evidence be- 
fore the jury of portions of that statement for impeach- 
tent purposes was error on the baais of the present record. 

In Frazier, supra, accused had been in custody for 
little more than an hour before the questioning. In the 
instant case, appellant was in custody for about one hour 
and twenty minutes before questioning. In Frazier, accused 
was read Miranda warnings, stated that he understood the 
contents of the form, did not want a lawyer and would obtain 
one in the morning, if necessary. In the instant case, ap- 
pellant was read his rights from a police form, declined an 
attorney and indicated that he understood what O'Brien was 
talking about. There was further evidence that appellant 
asked no questions after being advised and stated that he 
had previously been advised. In Frazier, accused objected 
to the taking of notes by the officer. In the instant case, 
appellant stated that he would not sign any statement, but 
would tell what happened. 

: Unlike, Pettyjohn v. United States (CA DC 1969) __ U.S. 
App. D.C. __, 419 F.2d 651., appellant stated that he 
would not sign a statement at the outset, whereas in Pettyjohn, 
supra, the accused stated that he did not wish to make a 
typewritten statement after the discussion. Likewise in 


Pettyjohn, accused voluntarily went to the precinct. In the 


instant case, appellant was arrested and was in custody at 


a place other than where the statement was taken. 
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| 

With the basic principle that an accused is entitled to 
counsel during police questioning, and that uncounseled con- 
fessions can stand only if an accused affirmatively under- 
stands and understandably waives his rights. Miranda v. 
Arizona, 384 U.S. 436, and that a heavy burden rests upon 
the Government to establish such a waiver, appellant sub- 
mits that such burden was not met in this case. 

Appellant had been in police custody for about an hour 
and twenty minutes prior to the giving of the oral statement. 
He was informed that decedent had expired and showed emotion 
as to this. Other than the threshhold admission that ap- 
pellant had shot decedent, there is no evidence that he gave 
any further statements to the arresting officers after being 
advised of his rights. | 

Pettyjohn, supra, states that an objective standard is 
to be applied in determing whether a meaningful waiver had 
been effected. Circuit Judge Robinson, is of the view, as 
appellant reads his writing, that a subjective standard is 
applicable also. Frazier v. United Sen and con- 
curring opinion of Judge Robinson in Pettyjohn, supra. 

Under either standard, objective or subjective, appellant 
Submits that the present record fails to denonstrate that the 
Government's heavy burden was met. The bngth of appellant's 
Stay in police custody, the previous advise he had been 
given followed by no statement, the advise that he was 
charged with homicide at headquarters, and the fact that 
appellant did not wish to Sign any statement, all militate 


against intelligent waiver, in appellant's view. 


: 
13. | 
| 


Under the circumstances, as reflected by the present 
record in this case, appellant submits that the Court below 
erred in ruling that Miranda had been complied with and that 
the confession was voluntary. 

Such being the case, portions of the oral statement 
should not have been evidenced before the jury for purposes 
of impeachment. Proctor v. United States, (CA DC 1968) 131 
U.S. App. D.C. 241, 404 F.2d 819. The Trial Court's ad- 
mission of this evidence under the Walder-fate Doctrine was 


error. (Walder v. United States, 347 U.S. 62 (1954); Tate 


v. United States, (CA DC 1960), 109 U.S. App. D.C. 13, 283 


F.2d 377). 

. Obviously, the oral statement did not involve sweeping 
claims and the details of the statement did not involve 
collateral issues, but related directly to the issue of 
guilt. Johnson v. United States, (CA DC 1964) 120 U.S. App. 
D.C. 59, 344 F.2d 163; Blair §& Suggs v. United States, 

(CA DC 1968) 130 U.S. App. D.C. 322, 401 F.2d 387. 

3. The Admissibility of the Prior Incident 

Following the close of the Government's case and prior 
to the appellant taking the stand, there ensued an extended 
colloquy between the Court and counsel concerning the use by 
the Government of a prior incident wherein the appellant is 
alleged to have threatened decedent with a shotgun. The in- 
cident is alleged to have occurred some twelve years prior 
to the trial.. The Court permitted the incident to be brought 


out on the ground that it would show motive. (Tr. 32). 


When appellant was called to the stand and after having 
completed his direct examination, he was asked on cross-ex- 
amination concerning the incident some twelve years prior 
concerning the shotgun and the threat. (Tr. 93-94). 

The admissibility of evidence of other crimes to prove 
motive, intent, absence of mistake or accident and a common 
scheme or plan has been the subject of several decisions of 
this Court. Most recently, United States v. Bussey, (US CA.) 
D.C., decided July 21, 1970, No. 22,919. Also United States 
v. Gay, (CA DC 1969), 133 U.S. App. D.C. 337, 410 F.2d 1036; 
Drew v. United States, (CA DC 1964), 118 U.S. App. D.C. 11, 
331 F.2d 85. Also noted in Gordon v. United States, (CA DC 
1967) 127 U.S. App. D.C. 343, 383 F.2d 936; Luck v. United 
States, (CA DC 1965) 121 U.S. App. D.C. 151, 348 F.2d 763). 

The Court below allowed the shotgun incident as pertinent 


to motive. However, the incident took place some twelve years 


prior to the trial and appellant fails to see how such evidence 
over such a long interval could possibly be relevant to motive 
in the incident case. Had the incident been closely proximate 
in time, we might have another situation. But where the two 
incidents (the one for which appellant was being tried and the 
shotgun threat some twelve years prior to trial) could hardly, 
in appellant's view, be so related as to permit the admissi- 
bility of the latter incident as being upon appellant's 

motive some twelve years later. 


Not only was the evidence admitted, but nowhere in the 


Court's charge did the Court inform the jury what the purpose 


of the evidence was. Therefore, the jury was left with no 


15. | 


guidelines as to how to evaluate the evidence. Note: United 


States v. Bussey, supra. slip opinion pages 7,8. 


It should be noted that there appears to have been no 
objection made to the use of this evidence, nor the absence 
of any instruction on the matter. The Court ruled that it 
would allow the evidence to be introduced after an extended 
colloquy on the subject. It is submitted on appeal that 
there was error in allowing the Government to cross-examine 
appellant concerning a twelve year old incident involving 
alleged criminal conduct on the issue of motive and it was 
also error for the Court to have allowed the jury to con- 
sider the evidence with no instructions. 

In view of the fact that this was a case of second 
degree murder and there were no eye witnesses to the shooting 
save for appellant, it is submitted that the error complained 
of herein was not harmless error and lest to say not harmless 


beyond a reasonable doubt. Chapman v. California, 386 U.S. 115. 


CONCLUSION 
Wherefore, the premises considered herein, appellant 
submits that the conviction should be reversed with direction 
to grant a judgment of acquittal on the weapons count and a 


new trial on the second degree murder count. 


WILLIAM J. GARBER 

Attorney for Appellant 
412 Fifth Street, N.W. 
Washington, D.C. 20001 
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Counterstatement of the Case ~ 


Argument: 

I. There was sufficient evidence to show beyond a reason- 
able doubt that appellant carried a pistol without a 
ces eS 

II. The court held an extensive Miranda hearing before 
properly deciding that appellant was correctly in- 
formed of his rights, voluntarily waived them, and 
was subject to impeachment under the Walder-Tate 
doctrine — 

. The prosecutor’s cross-examination of appellant about 
a shotgun assault of the deceased twelve years before 
the homicide was properly before the jury for proof 
of motive and intent particularly in view of defense 
counsel’s failure to object or to ask for a limiting 
instruction on the purpose of such proof 


Conclusion —. 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


1. Was there sufficient evidence that appellant carried 
a pistol without a license? 

2. Did the court correctly decide that appellant was 
advised of his rights and voluntarily waived them? 

8. Did the prosecutor impeach appellant properly un- 
der the Walder-Tate doctrine where the court ruled that 
there was no Miranda violation? 

4. Did the court err in permitting the prosecutor to 
cross-examine appellant about an incident in which appel- 
lant threatened the decedent with a shotgun twelve years 
prior to appellant’s murder of the decedent under the doc- 
trine of proof of motive and intent? 

5. Should the court have sua sponte instructed the jury 
that the purpose of the prosecutor’s question about the 
incident twelve years earlier was to prove motive and 
intent? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA Circurr 
No. 24,275 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


DEWEY BOBBITT, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted for second-degree murder? and 
carrying a pistol without a license? on June 24, 1969. 
Trial was conducted by the Honorable Oliver Gasch before 
a jury on November 24 and 25, 1969. The jury returned 
a verdict of guilty as charged. Judge Gasch sentenced ap- 
pellant to three to twenty years on the murder conviction 
and three to ten years on the pistol carrying offense, the 
sentences to run concurrently. This appeal followed. 


2In violation of 22 D.C. Code § 2408. 
In violation of 22 D.C. Code $3204. 


(1) 


2 


Prior to trial appellant moved to suppress a statement 
he made at the office of the Homicide Squad on April 5, 
1969. The prosecutor proffered that he intended to go 
into statements at trial which he considered to be thresh- 
hold statements, i.e., “I shot her [and] [s]he is inside.” 
The prosecutor further indicated that he would not use 
statements made subsequently at the Homicide Squad of- 
fice. The prosecutor advised the court that he might seek 
to question appellant about a twelve-year-old shotgun as- 
sault upon the deceased by the defendant.° The prosecu- 
tor added that argument as to the use of the previous 
assault could best be made at the conclusion of the Gov- 
ernment’s case. The court agreed and the trial then began 
(Tr. PT 1-8) * 

Edward Leroy Gill journeyed to the D.C. Morgue on 
April 7, 1969, and identified a corpse as that of his 
mother, Helen Gill (Tr. 4-5). Mrs. Gill was in the morgue 
because 2 missile from a .32 caliber pistol had penetrated 
her skull above the eyes on April 5 (Tr. 18, 20-22). 

A gunshot rang out from 25 S Street, N.W., at about 
9:20 p.m. on April 5, 1969. Four minutes after the shot 
was fired Officers Milton C. Early, III, and John Harvey 
of the Third District Headquarters, Metropolitan Police, 
arrived on the scene and saw appellant standing in the 
door that opened into the home of Helen Gill. Appellant 
told the officers that he had called the police and an ambu- 
lance because he had “shot the woman . . . over there 
. . . [with the gun] on the desk.” Officer Early found 
the loaded pistol on a desk above the body in a hallway 
inside the apartment. Blood flowed from the wound above 
the eyes and covered the face of Helen Gill. There were 
no signs of a struggle, no signs of alcohol. Appellant was 
not visibly nervous or remorseful. The officers placed ap- 


3 The record is unclear but does indicate that the shotgun assault 
was not a conviction but was an assault witnessed by the decedent’s 
sister (Tr. 29-36). 


+“Ty, PT” refers to the transcript of the pre-trial bench confer- 
ence. The transcript of the trial will be cited herein as “Tr.” 
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pellant under arrest and advised him of his rights* (Tr. 
7-28). 

The prosecutor proffered, prior to the defense case, that 

there would be no impeachment of appellant by prior con- 
” vietions but that if appellant testified that the shooting 
was a mistake or accident, then pursuant to Drew v. 
United States, 118 US. App. D.C. 11, 381 F.2d 35 
(1964), he would show that appellant threatened the de- 
ceased with a shotgun twelve years previously. Defense 
counsel did not object to this proposal, and the court ruled 
that the proffered evidence would be received if necessary 
(Tr. 29-36). 

Appellant testified that he had lived with Helen Gill 
from 1954 until six months prior to her death. On the 
fatal night Helen Gill invited appellant over to get his 
mail, asked him in and gave him a couple of beers. Ap- 
pellant gave her $27.00 to pay an insurance premium and 
started to leave. Mrs. Gill asked appellant where he was 
going, and he replied that he was headed for the barber 
shop. She turned around with a gun in her hand and said, 
“You ain’t going anywhere.” Appellant grabbed the gun; 
and while they were “tussling” over the gun, an explosion 
occurred, and Mrs. Gill slumped to the floor. A dead si- 
lence followed. Appellant picked up the pistol, placed it 
on the desk and called an ambulance and the police. Ap- 
pellant admitted that the pistol was his (Tr. 36-46). 

The court held a Miranda* hearing prior to the prose- 
cutor’s cross-examination of appellant in order to deter- 
mine whether the prosecutor could use the statement 
made at the Homicide Squad office. Detective Sergeant 
Joseph M. O’Brien testified at the hearing: that he was 
notified of Mrs. Gill’s death at 10:30 p.m. on the night 


case revealed that appel- 
common-law husband and wife since 
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of the shooting and that appellant was transported imme- 
diately to the Homicide Squad. O’Brien advised appellant 
of his rights, and appellant refused to sign a statement 
or call an attorney. Appellant said that he understood 
those rights and then gave the police a history of how the 
deceased had used, abused and “nagged’’ him for sixteen 
years. Appellant said that when she started nagging on 
the night in question and grabbed nim, he pulled a pistol 
from his coat pocket and shot her point-blank in the head 
(Tr. 51-55). O’Brien said that appellant “indicated that 
he wanted to talk” (Tr. 67). The court ruled that it 
would receive in evidence any of appellant’s statements 
which were consistent with the Walder-Tate’ doctrine 
(Tr. 87). 

The prosecutor asked appellant if he remembered tell- 
ing Sergeant O’Brien that he had shot Helen Gill and that 
she did not have a gun in her possession when she was 
shot. Appellant disavowed the statements (Tr. 93). The 
prosecutor next asked appellant whether he recalled a 


prior incident when he “came back after her with a shot- 
gun” twelve years earlier (Tr. 93). At the conclusion of 
appellant’s testimony the court instructed the jury as 
follows: 


Now, ladies and gentlemen, at this time the Court 
wishes to advise you that the testimony of the wit- 
ness may be discredited or impeached by showing 
that he has previously made statements which are 
inconsistent with his present testimony. 

The prior statement is admitted into evidence sole- 
ly for your consideration in evaluating the credibil- 
ity of the witness. You may consider the prior state- 
ment only in connection with your evaluation of the 
credence to be given his present testimony in court. 
(Tr. 97.) 


In. rebuttal the Government called Sergeant O’Brien, 
who testified that in the course of a conversation at the 


1 Walder v. United States, 347 U.S. 62 (1954); Tate v. United 
States, 109 U.S. App. D.C. 18, 283 F.2d 877 (1960). 
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Homicide Squad office appellant had admitted shooting 
the deceased with his own gun (Tr. 98-104). 


ARGUMENT 


L. There was sufficient evidence to show beyond a reason- 
able doubt that appellant carried a pistol without a 
license. 

(Tr. 7-8) 


The Government established in its case in chief that 
appellant called the police to 25 S Street, N.W., and told 
them that he had shot the decedent in her house with the 
pistol, for which he had no license, located on a desk a few 
feet away from him and next to the body (Tr. 7-8). 
Certainly such testimony meets the standards for suf- 
ficiency of evidence required by this Court. Crawford v. 
United States, 126 U.S. App. D.C. 156, 375 F.2d 332 
(1967) ; Curley v. United States, 81 U.S. App. D.C. 389, 
160 F.2d 229, cert. denied, 331 U.S. 837 (1947). 

Appellant argues that since the Government did not 
offer direct testimony that placed the pistol in appellant’s 
hand, the motion for judgment of acquittal should have 
een granted. Appellant by his own admission to the 
police that he had shot the decedent provided the jury 
with compelling evidence that he had possessed and car- 
ried the pistol. “Concealed on or about his person,” as 
used in 22 D.C. Code § 3204,* means in such proximity to 
the person as to be convenient of access and within reach. 
Wilson v. United States, 91 U.S. App. D.C. 185, 198 F.2d 
299 (1952) ; ef. Morrison v. United States, D.C. Cir. No. 
21,998, decided July 15, 1970, slip op. at 4 (narcotics 
implements). Clearly, the inference for the jury to draw 


$22 D.C. Code § 3204 provides: 


No person shall within the District of Columbia carry 
either openly or concealed on or about his person, except in his 
dwelling house or place of business or on other land possessed 
by him, a pistol, without a license therefore issued as herein- 
after provided, or any deadly or dangerous weapon capable of 
being so concealed. 
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at the close of the Government’s case was that appellant 
shot his nagging common-law wife, from whom he had 
separated two years earlier, with a pistol which he was 
carrying on his person in the home of the decedent. Ob- 
viously he could not have shot her unless he was carrying 
the weapon in his hand. 

Appellant relies on several cases to justify temporary 
possession of a pistol for self-defense. Such reliance is 
misplaced because no such evidence ever reached the jury 
during the Government’s case in chief. Even if it had, the 
jury was under no obligation to accept it as true. Ap- 
parently the jury chose to disbelieve appellant’s story at 
trial and believe that story he told to the police on the 
doorstep on the night of the murder. This was the jury’s 
prerogative, and there is no occasion now to overturn their 
verdict. 


Il. The court held an extensive Miranda hearing before 
properly deciding that appellant was correctly in- 
formed of his rights, voluntarily waiver them, and 


was subject to impeachment under the Walder-Tate 
doctrine. 


(Tr. 52-58, 58, 61-62, 67, 69-70, 85, 102; PT 3) 


The prosecutor proffered to the court before trial that 
he would not use any statements made by appellant at the 
Homicide Squad office in the Government’s case in chief 
(Tr. PT 3). The prosecutor kept his word, but when ap- 
pellant testified on direct examination that he accidentally 
shot the decedent in self-defense while trying to take a 
pistol from her and further denied having made the 
threshhold statements, the prosecutor once again brought 
up the matter of appellant’s statement as possible ma- 
terial for impeachment. The court then conducted a Mi- 
randa hearing in compliance with the Proctor? limita- 
tions on the Walder-Tate doctrine” and concluded that 


° Proctor v. United States, 181 U.S. App. D.C. 241, 404 F.2d 
819 (1968). 


20 Supra note 7. 
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impeachment of appellant would be permissible, since 
Miranda had been complied with and the statements were 
made voluntarily (Tr. 85). We submit that the court’s 
ruling was sound. 

Appellant compares his case to Frazier v. United States, 
136 U.S. App. D.C. 180, 419 F.2d 1161 (1969), and asks 
this Court to reverse. However, there are distinct differ- 
ences between this case and Frazier. Appellant was held 
for one hour and twenty minutes before being questioned 
in this case because his victim did not die until 10:80 p.m., 
or one hour after appellant’s threshhold statements and 
arrest. Immediately after the Homicide Squad learned 
of the death of Mrs. Gill, it took appellant into. its cus- 
tody. A PD-47 card was read to appellant,“ and appel- 
lant acknowledged his understanding of the reading. Ap- 
pellant was initially emotional, refused to give a written 
statement and was not informed that his oral: statement 
would be reduced to writing; however, Sergeant O’Brien 
sat across the table from appellant and wrote down what 
appellant told him (Tr. 53, 58, 61-62, 67, 102). 

The validity of any Miranda waiver is to be determined 
by the court’s inspection of the particular circumstances 
involved, the education, experience and conduct of the ac- 
cused coupled with the credibility of the police officer’s 
testimony. Pettyjohn v. United States, 186 U.S. App. D.C. 


22 Metropolitan Police Form PD-47 reads as follows: 


You are under arrest. Before we ask you any questions, you 
must understand what your rights are. 

You have the right to remain silent. You are not required to 
say anything to us at any time or to answer any questions. 
Anything you say can be used against you in court. 

You have the right to talk to a lawyer for advice before we 
question you and to have him with you during questioning. 

“f you cannot afford a lawyer and want one, a lawyer will be 
provided for you. 

If you want to answer questions now without a lawyer present 
you will still have the right to stop answering at any time. 
You also have the right to stop answering at any time until you 
talk to a lawyer. 
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69, 419 F.2d 651 (1969). The court’s particular care in 
examining each morsel of evidence before accepting it for 
consideration is illuminated by the compelled repetitions 
testimony of Sergeant O’Brien without the benefit of his 
notes (Tr. 69-70). We learn from the record that appel- 
lant received a reading of a PD-47 card, was specifically 
advised that he had a right to a lawyer, and was asked if 
he understood his rights and wanted to make a statement 
(Tr. 52, 61). Appellant was “not evasive”; he “indicated 
he wanted to talk” (Tr. 67); and sat directly in front of 
the sergeant who was recording the statement (Tr. 102). 
Surely the Homicide Squad did all that can be expected of 
it in complying with the guidelines for police procedure 
laid down by the Supreme Court and this Court. Absent 
some strong showing of a Miranda violation on appeal, 
the findings of the trial court should not be disturbed. 
United States v. McNeil, D.C. Cir. No. 22,860, decided 
October 31, 1969, slip op. at 6. 

Finally we note that there was no Proctor violation by 
the court because there was no Miranda violation. Proc- 
tor holds that the prosecutor cannot impeach an accused 
with an otherwise inadmissible statement made by the 
accused during interrogation. Proctor does not address 
itself to a situation, as here, in which the statement of the 
accused was proprely admissible in the Government’s case 
in chief. 


Il. The prosecutor’s cross-examination of appellant about 
a shotgun assault of the deceased twelve years before 
the homicide was properly before the jury for proof 
of motive and intent, particularly in view of defense 
counsel’s failure to object or to ask for a limiting 
instruction on the purpose of such proof. 


(Tr. 29-86; PT 7-8) 


Prior to trial the prosecutor stated to the court that he 
might seek to examine appellant concerning a twelve-year 
old shotgun assault by appellant on the deceased (Tr. PT 
7-8). At the conclusion of the Government’s case the 
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prosecutor advised the court again, in greater detail, that 
if appellant testified on direct examination that the shoot- 
ing of Helen Gill was a mistake or accident, then the 
prosecutor would seek to inquire about the prior assault. 
His purpose was to show that appellant had a motive or 
fatent to do harm to his victim and was the aggressor 
and that the shooting was not an accident (Tr. 29-86). 
The prosecutor argued that under the doctrine of Drew, 
supra, coupled with Wakaksan v. United States, 367 F.2d 
639 (8th Cir. 1966), the use of the shotgun assault was 
proper (Tr. 30-1). The court invited discussion of the 
matter, and defense counsel not only failed to object to the 
proffer but also passively watched the prosecutor and the 
court carrying the entire debate (Tr. 29-86). Counsel’s 
failure to object or even to comment on the issue should 
preclude appellant from expressing his discontent on ap- 
peal, absent a showing of plain error. We submit. that 
there has been no such showing. 

In Wakaksan, supra, the court held that the prior re- 
lationship between parties, as evidenced by an assault,” 
was relevant to show motive, identity and absence of mis- 
take or accident. See Weiss v. United States, 122 F.2d 
675, 682-685 (5th Cir. 1947). Clearly, when there is a 
murder with no witnesses and the accused raises a claim 
of self-defense, the prosecutor must be permitted to pre- 
sent evidence of motive, intent, and absence of mistake or 
accident rather than stand with no weapons in his arsenal 
against an otherwise unchallengeable opponent. See Wa- 

p haksan, supra. 
Appellant argues that an assault twelve years earlier 
is too far removed from the murder to show motive. We 
p disagree. The prosecutor offered proof of a motive and 
intent which was certainly born twelve years before the 
murder. Appellant’s own testimony shows how the motive 
and intent grew over the years until finally he moved out. 


@ In Wokeksan, supra, the court permitted the use of _the assault 
conviction of the appellant upon ‘his wife in the trial for voluntary 
manslaughter. 
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of the nagging decedent’s home two years before her death. 
That motive and intent matured on April 5, 1969, when 
appellant shot and killed Helen Gill after she began to 
nag him again (Tr. 36-46). 

We submit that under Drew, supra, and United States 
v. Gay, 183 U.S. App. D.C. 387, 410 F.2d 1036 (1969), 
the court had the discretion to permit the prosecutor’s 
use of the shotgun assault. Appellant has shown no abuse 
of that discretion." 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 

ROBERT S. BENNETT, 

KENNETH MICHAEL ROBINSON, 
Assistant United States Attorneys. 


33 We note that there was no request for an instruction or objec- 
tion to the absence of an instruction, on the purpose of the Govern- 
ment’s use of the earlier assault, Absent objection appellant can- 
not be heard on appeal. Rule 30, Fep. R. Crim. P. 
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| PETITION FOR REHEARING WITH SUGGESTION 
FOR REHEARING EN BANC 


Pursuant to the provisions of Rule 35 and Rule 40 of 
the Federal Rules of Appellate Procedure, the appellant, 
Dewey Bobbitt, by and through his counsel of record, 
peti-:ions the Court for a rehearing ings Ab judgment entered 
on September 24, 1971, with suggestion that this matter be 
reheard en banc. 


STATEMENT OF THE CASE 


Appellant, Dewey Bobbitt, was convicted in the District 


Court, below, on an indictment charging Second Degree Murder 
and Carrying a Pistol without a License. A panel of this 
Court affirmed the conviction for Second Degree Murder and 
vacated the conviction on the pistol count. 

Briefly, the evidence adduced to establish the convic- 
tion was that about 9:00 o'clock in the evening of April 5, 
1969, officers of the police department arrived at the home 
of the decedent, Helen Gill and saw appellant standing in 
the doorway. Appellant told the police that he had shot the 


decedent and a gun was on the desk. Officers found the 


body of the decedent in a hallway and a loaded pistol on the 


desk above the body. 

There was evidence that appellant and decedent had 
lived together for a number of years, but not at the time 
of the shooting. 

Appellant's testimony was that he had gone to decedent's 
house, at her request to pick up some mail and a union book. 
That they drank some alcohol and that he gave her $27.00 for 
an insurance premium and aintne 5 leave. Following a short 
conversation, according to appellant, decedent produced a 
gun, which appellant grabbed, and during the ensuing struggle, 
the gun discharged. 

During the cross-examination, appellant was confronted 
with a prior statement at variance with his trial testimony, 
which he disavowed. He was also asked whether or not he had 
ever threatened decedent with a shotgun, which he admitted, 
and testified on re-direct that this incident occurred in 
1956. | 

On appeal, appellant contended, that the "shotgun" in- 
cident should not have been admitted primarily because of 
its remoteness and that because of the jong interval between 
the “shotgun” incident and the homicide it was not relevant 
to motive. : 

A majority of the panel of this Court held that the 
trial Judge did not abuse his discretion in admitting the 
“shotgun" incident and that plain error was not committed 
by the failure of the trial Judge to give a limiting in- 
struction to the jury as to the purpose of the evidence on 


this point. The dissenting member of the panel was of the 


opinion that the failure of the trial Judg¢ to give a limit- 
| 


ing instruction on the use that the jury could make of the 
“shotgun"' incident constituted reversible error, and had re- 
servation concerning the rational basis in the evidence for a 
second degree murder conviction, rather than one for man- 
slaughter. 

Statement of Points 

1. |Appellant contends that a rehearing with a suggestion 
that a rehearing en banc be ordered to consider whether or not 
the trial Judge abused his discretion in admitting in to evi- 
dence an:incident whereby appellant had threatened decedent 
with a shot gun some twelve years prior to the homicide and to 
define under what circumstances other incidents of criminal 
conduct are admissible in a case on trial. 

2. Appellant further contends that a rehearing with a 
suggestion for rehearing en banc consider whether or not there 
was reversible error in the failure of the trial Judge to give 
a limiting instruction as to the purpose of the evidence and 
the manner in which the jury should consider it and to set 
forth criteria under which such limited instructions are to 
be given.. This involves the issue as to whether or not the 
decision by the panel in this case is in conflict with other 


decisions of this Court. 


Argument 


1. |It is recognized that the admissibility of other 


crimes to prove motive, intent, absence of mistake or accident 
and a common scheme or plan, as well as identity has been the 
subject of several decisions of this Court. United States v. 


Bussey, 139 U.S. App. D.C. 268, 432 F.2d 1330 )1970); Jones 
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v. United States, 128 U.S. App. D.C. 36, a F.2d 296 (1967) 
(relating to impeachment); United States +. 6 Gay, 133 U.S. 
App. D.C. 337, 410 F.2d 1036 (1969); Drew t. United States, 
118 U.S. App. D.C. 11, 331 F.2d 85 (1964); United States v. 
McClain, U.S. App. D.C. 440 F.2d 241 (1971); United 
States v. Huff, U.S. App. D.C.__s, 442 F.2d 885 (1971). 
2. This evidence has been admitted under the principles 
enunciated in the various above cited cases. The question in 
this case is whether the length of time between the prior act 
and the offense on trial is so remote as to attenuate its 
value as probative evidence. All members of the panel which 
initially decided the instant case, felt that the admission of 
the twelve year old shotgun incident was not an abuse of dis- 
cretion and therefore, not reversible error, though the dis- 
senting member of the panel felt that he would have been re- 
luctant as a trial Judge to admit the evsencer (Slip op. 
17, note 2.). 


3. Appellant submits that a rehearing en banc is in order 


for this Court to formulate rules under its) supervisory powers 
over the District Court on the admissibility of evidence, es- 
pecially on the issue of the admissibility pf other crimes and 
relative factors to be considered on the issue of remoteness 
to the crime charged. | 
4. Primarily, appellant submits that a rehearing and a 
rehearing en banc is in order to consider whether or not the 
opinion in this case is in contradiction with the opinion in 
United States v. McClain, supra. as to whether or not a limited 


| = 
instruction is required in cases where evidence of prior acts 
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are admitted for a limited purpose. Here again, it is felt 
that in the interest of the administration of justice in the 
District Court and in the exercise of the supervisory powers 
of this Court over the admissibility of evidence at the trial 
level, this Court, en banc, should formulate a rule as to 
whether limiting instructions are required where evidence of 
prior acts are admitted, and whether it is plain error if such 
instructions are not given. 

5. The opinion in the instant case recognizes that there 
are instances where the failure to give a jury a limiting in- 
struction as to the use of prior crimes is error and may even 
be plain error. Jones v. United States, 128 U.S. App. D.C. 36, 
385 F.2d 296 (1967) (prior crime as impeachment); United States 
v. Bussey, supra (evidence presented by way of rebuttal); United 
States v. McClain, supra (prior assault on issue of malice- 
plain error for failure to instruct); United States v. Huff, 


supra (prior sexual attack on issue of sexual desire). 


6. However, in the instant case, this Court, in the 


majority opinion, stated on page 11 of the slip opinion: 


"However, where as here the prior act is introduced 
on a substantive issue (e.g., motive) and there is no 
contest as to defendant's presence and opportunity, 
the jury is not to be automatically prevented from 
drawing the further inference that it was the defend- 
ant who committed the crime. There is therefore no 
applicability for the rule of Jones and McClain re- 
quiring a special instruction of lack of relevance 

to whether defendant committed the act charged." 


7. In the case of United States v. McClain, supra the 
majority of the panel, in that case, held that it was plain 
error for the trial Court to have failed to give a limited 


instruction that evidence of the prior acts came only on the 
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issue of malice and that consideration could only be given 
such evidence after a determination of guilt as to the crime 
charged. ! 

8. In the instant case, the majoriny: motes that the 
evidence of the prior. act of violence a to the 
issue of motive to commit the crime now charged and that fact, 
if found by the jury, is material-with undisputed and independ- 
ant evidence of defendant's presence and opportunity-to the 
issue of the commission of the substantive crime. (sl.op 13). 

9. Quite frankly, appellant can see no material dis- 
tinction between the admissibility of seiee acts of violence 
on the issue of malice, as in McClain, and the issue of motive, 
in the instant case. Especially, where malice is an essential 
element of second degree murder (Title 22-2403, D.C. Code) and 
motive is not. (See Miller, Criminal Law, page 54), the re- 
quirement of a limited instruction is more lappropriate. 

10. It would appear to appellant that the decision in the 
instant case, is at variance with the decisions of this Court 
nof only in McClain, supra, but also Bussey, supra and Gay, 
supra. | 

ll. Because of the frequency with which this issue has 
previously come before this Court, as evidenced by the various 
decisions cited herein, and it is reasonable to assume that 
the issue will appear before this Court and the trial Court 
in the future and that the apparent conflict in the decisions 


should be resolved by an en banc hearing. : 
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Wherefore, appellant prays that a rehearing of this case, 
especially a rehearing en banc be granted to give full con- 


sideration to the issues herein. 


Respectfully submitted, 


WILLIAM J. GARBER 
Counsel for Avpellant 
412 Fifth Street, N.W. 
Washington, D.C. 20001 
638-4667 


